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FINANCE COMMITTEE
THURSDAY, JANUARY 22, 2015
FINAL AGENDA
1.

Call to Order

2.

Pledge of Allegiance

3.

Adoption of Agenda

4.

Chairman’s Comments

5.

Public Participation (five minutes maximum per speaker, or longer at the discretion of the Chairperson
related only to issues contained on the agenda)

6.

Presentation on Retiree Health Care Intermediate Trust Agreement/
(attached)
Stephen Smigel, Interim Finance Director; John Axe, County Bond Counsel;
Kal Goren, Principal of Miller Canfield) (receive and file only; no vote will be taken)
(page 1)

7.

Clarification on Resolution Approving the Undertaking to Provide Continuing (attached)
Disclosure and Authorizing the Underwrite to Prepare and Distribute an Official
Statement(s) for the County in Connection with Retiree Health Care Bonds,
Series 2015/Stephen Smigel, Interim Finance Director (receive and file only;
no vote will be taken) (page 32)

8.

Recommendations from 1-20-15 Government Operations Committee Meeting:
Recommendations from Corporation Counsel Re: Lawsuit Settlements:
a)
Darren Clay vs. James Randlett and County of Macomb (page 46)
b)
Roderick Murriel vs. James Randlett and County of Macomb (page 47)
c)
Allen Pettygrue vs. County of Macomb, et al (page 48)

(attached)
(attached)
(attached)
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Robert Mijac - District 5

James Carabelli – District 6
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Kathy Vosburg – District 8

Fred Miller – District 9

Bob Smith – District 12

Joe Sabatini – District 13
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9.

Correspondence

10.

New Business

11.

Public Participation (five minutes maximum per speaker or longer at the discretion of the Chairperson)

12.

Adjournment

MEMBERS: Miller-Chair, Brown-Vice-Chair, Carabelli, Duzyj, Flynn, Klinefelt, Mijac, Marino, Sabatini,
Sauger, Smith, Tocco and Vosburg
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SUBJECT: Retiree Health Care Intermediate Trust

Attached you will find 2015 MACOMB COUNTY INTERMEDIATE RETIREES MEDICAL BENEFITS
TRUST AGREEMENT (the "Interim Trust") prepared in connection with the County's ongoing initiative to
issue general obligation bonds for the purpose of financing its unfunded liability for retiree health care for
employees not employed by the Department of Roads. The primary purpose of the Interim Trust is to
hold the bond proceeds and other monies that may be contributed by the CountY, invest those monies in
investments similar to those of the Pension Plan and transfer the annual required contribution to the
Retiree Health Care Trust Fund. In addition, the Interim Trust is designed in such a manner that will allow
the County the flexibility to use those funds to call bonds or make pension contributions in the event that
the Retiree Health Care Plan becomes over 100% funded. Although the bond proceeds could be
deposited directly into the Retiree Health Care Trust Fund, it is recommended that the Interim Trust be
created and the proceeds be placed in it due to the flexibility that it affords the County in future years as
previously described. As we have discussed, this agreement should be forwarded to the Board of
Commissioners as soon as possible for their consideration .
Provisions of the agreement that I would like to point out are:
)>

)>

)>

)>

)>

Article 2(a) - There will be five (5) Trustees and they will be same as those that serve on the
Retiree Health Care Board, namely the County Executive or the Executive's designee, Chair of
the Board of Commissioners or the Chair's designee, the County Treasurer or the Treasurer's
designee, one Trustee appointed by the County Executive and one Trustee appointed by the
Board of Commissioners.
Article 4(a) - Trust assets may be used to call bonds or make pension contributions upon a
request made by the Finance Director and approved of the Intermediate Trustees.
Article 5(d) -Annual transfers of the required contribution will be initiated by the County Finance
Director for administrative ease.
Article 5(e)- The County Finance Director is responsible for maintaining the books and records of
the trust and must supply an annual report to the Trustees within 120 days of year end.
Article 5(h) -Allowable investments are similar to those of the Pension Plan.
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2015 MACOMB COUNTY INTERMEDIATE RETIREES
MEDICAL BENEFITS TRUST AGREEMENT
This Trust Agreement is made, effective as of this _ _ day of
, 2015, by
and between the County of Macomb, Michigan (the "County" or the "Grantor") and the Trustees
described in Section 2 below, as acknowledged by the Health Trustees initially described in subparagraph
5(e) below, or their successors. The word " Section" means a section of this Trust Agreement. Capitalized
terms are either defined herein or referenced in underlying documents.
RECITALS:
WHEREAS, the County currently provides medical benefits to eligible retirees and their eligible
dependents in accordance with the Macomb County Retiree Health Care Plan, as amended, which was
created by the County in 1997 pursuant to MCL 46.12a(l )(a). and other health programs (collectively, the
"Retiree Health Care Plan Medieal Benefits"); and
WHEREAS, the County established the Macomb County Retiree Health Care Fund by adoption
of the Trust Agreement Resolution for the Macomb County Retiree Health Care Fund, as amended
("hereinafter, Health Care Fund"), which was intended to (i) comply with the Public Employee
Retirement Health Care Fund Investment Act, Public Act 1999, No. 149, (ii) satisfy the requirements of
Statements No. 43 and 45 of the Governmental Standards Accounting Board (hereinafter, "GASB"), and
(iii) be administered as a tax-exempt trust under Section 115 of the Internal Revenue Code of 1986, as
amended ("Code"); and
WHEREAS, the County desires to establish this 201 5 Macom b County Intermediate Retirees
Medical Benefits Trust Intermediate TrHst (here inafter, "Intermediate Trust"), which shall be an
irrevocable grantor trust and integral prut of the County, to irrevocably receive and hold in trust a certain
amount of the net proceeds, herein defined as face va lue of the bonds less costs of issuance, (hereinafter,
"Funding Proceeds") from the sale by the County of its Retiree Health Care Bonds, Series 2015
(Taxable Obligations) (herei nafter, "Bonds") and to hold, invest and distribute the Intermediate Trust
assets, all in accordance with this Trust Agreement, as it may be amended in accordance with its terms
(hereinafter, "Trust Agreement"); and
WHEREAS, thereafter on
the Macomb County Board of
Commissioners approved a resolution authorizing the adoption of this Trust Agreement.
NOW, THEREFORE, the County and the Intermediate Trustees agree as follows:
I.

Establishment and Name of the Intermediate Trust.

(a)
The County, as Grantor, hereby establishes, and the Intermediate Trustees hereby
accept, the Intermediate Trust, which shall be known as the 2014 Macomb CoHnty il1termediate Retirees
Medical Benefits TrHst, for the purpose of assisting the County to fulfill its contractual obligations to
provide Retiree Medical Benefits by establishing an alternative funding mechanism and not to look to the
County for contributions therefor, except as may be needed in any given year over and above distributions
from the Intermediate Trust and the Intermediate Trustees shall receive, hold, invest, administer and make
distributions from the Intennediate Trust only in accordance with the provisions of this Trust Agreement.
(b)
The Intermediate Trust is intended to be a trust governed by Subpart E of Part [
of Subchapter J of Chapter l of the Code, and the Treasury Department regulations promulgated
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thereunder, under which the County is treated as the owner of the Intermediate Trust for U.S. federal
income tax purposes (the " Grantor Trust"). The income accruing to the Intermediate Trust shall be
excluded from income for tax purposes, as such trust income accrues to an entity the income of which is
excluded from taxation under Code Section 115 and such income is derived from the exercise of an
essential governmental function .
2.
Trustees. The provisions of this Section 2 shall govern the identification and
appointment of initial Intermediate Trustees, the appointment of successor Intermediate Trustees, the
resignation of Intermediate Trustees, and the duties of successor Intermediate Trustees as to the
Intermediate Trust. The term "Intermediate Trustees" means all persons or entities who occupy the
office of fntennediate Trustee under this Trust Agreement, while such persons or entities occupy such
office, whether one or more persons or entities occupy the office of Intermediate Trustees at the same
time or times, and includes any successor Intennediate Trustee or Trustees.
(a)
The Intermediate Trustees shall be the Macomb County Executive (or the
Executive's tfleH: designee), the Chair of the Macomb County Board of Commissioners (or the Chair's
tfleH: designee), the Macomb County Treasurer (or the Treasurer's tfleH: designee), the Macomb County
Finance Director, one member appointed by the Macomb County Executive and one member appointed
by the Board of Commissioners.
(b)
Appointed Intermediate Trustees trustees serve at the will of the appointing
authority and may be removed at the sole discretion of the appointing authority for any reason
whatsoever, as allowed by prevailing law.
(c)
The term of office of each of the appointed Intermediate Trustees shall be until
othetwise removed or replaced.
(d)
If, for any reason, all of the Intermediate Trustees under this Trust Agreement
die or cannot or will not act as Intermediate Trustees under this Trust Agreement, and if no successor
Intermediate Trustees are designated under this Section 2, or are designated but unwilling to act as
Intermediate Trustees, then successor Intermediate Trustees shall be named by order of a court of
competent jurisdiction.
(e)
The appointment of a successor Intermediate Tmstee shall be effective when
such Intermediate Trustee signs an acceptance of trust. Notice of the acceptance of trust shall be given to
the County.

(f)
Each successor lntennediate Tmstee shall have the identical powers, rights,
duties and obligations of the initial Intermediate Trustees named in this Trust Agreement.
(g)
A Chair and Vice-C hair sha ll be e lec ted eve ry four years, or until suc h time one
or both of those offices becomes vacant, upon a simp le majority vote of the Intermed iate Trustees.
3.
Contributions to the Intermediate Trust. The County, as Grantor, shall cause the
Funding Proceeds to be iHevocably transfened to the Intermediate Tmstees on the date of delivery of the
Bonds to the initial purchasers thereof. The Intermediate Trustees shall receive such contributions made
to them on behalf of the County and shall hold such funds as a separate trust designated as the
l11termediate Trust, and shall hold and administer such funds, invest and reinvest such funds, and make
distributions from such funds only in accordance with the provisions of this Trust Agreement. The
Intermediate Trustees shall receive, hold, invest and administer as part of the Intermediate Trust, subject
to the terms of this Trust Agreement, all income eamed by the corpus of the Intennediate Trust held by
2
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the Intermediate Trustees (and all losses in the value of the corpus of the Intermediate Trust shall be
charged to the corpus of the Intermediate Trust). The County, in its sole and absolute discretion, may
cause additional funds to be transferred or contributed to the Intermediate Trust, and such funds, if any,
shall be subject to the terms of this Trust Agreement.

4.

Permitted Uses of Assets of the Intermediate Trust.

(a)
No part of the Intermediate Trust' s corpus or income shall be used for, or
diverted to, purposes other than (i) to be distributed to the Health Care Fund in accordance with the terms
of this Trust Agreement for the payment of Retiree Medical Benefits and administrative costs related
thereto, and (ii) to pay the reasonable administrative expenses of the h1termediate Trust. Notwithstanding
any provision of this Trust Agreement to the contrary, if the Health Care Fund is determined by its
actuary to be greater than one hundred percent (100%) funded, the County Finance Director Executive
may request that 6-ifee:t the Trustees authorize Bse surplus funds to be disbursed to (w) call or redeem all
or a portion of the outstanding Bonds, (x) fund the Macomb County Employees ' Retirement System
Defined Benefit Pension Plan, (y) fund a defined contribution pension fund to be created by Macomb
County, and/or (z) pay other retiree health benefits; provided however, the surplus funds may only be
used to call or redeem all or a portion of the outstanding Bonds only after the County obtains an opinion
from outside legal counsel or a favorable determination from the Internal Revenue Service that such
payments would not jeopardize the h1termediate Trust' s Code Section 115 status.
(b)
No participants (or their eligible beneficiaries) in a County-sponsored
retiree medical plan or any other County employee shall have a preferred claim on, or any beneficial
ownership interest in, any Intermediate Trust assets.

5.

Powers and Duties oflntermediate Trustees.

(a)
Immediately upon receipt by the Intermediate Trust of the Funding Proceeds
proceeds of the sale of the Bonds net of the payment of the Costs of Issuance of the Bonds, the
Intermediate Trustees shall notify issue a notice to the Cou nty Exec utive and the Chair of the Board of
Commissioners all applicable parties that such funds have been received.
(b)
The Intermediate Trustees shall have the entire care and custody of all assets of
the Intermediate Trust. The Intermediate Trustees shall have the power to do everything pennitted under
this Trust Agreement, which the Il1termediate Trustees in good faith deem advisable and in accordance
with applicable law, without necessity of any judicial authorization or approval.
(c)
If more than two (2) Intermediate Trustees are empowered to participate in the
decision to exercise or not exercise any fiduciary pov.·er granted by this Trust Agreement or by
la'.v, a majority of such Intennediate Trustees shall be empowered to make such decision. If two
(2) Intermediate Trustees are empowered to participate in the decision to exercise or not exercise
any fiduciary pov.·er granted by this Trust Agreement, then such Intermediate Trustees shall make
such decisions unanimously. The po'Ners of the Intermediate Trustees under this Trust
Agreement shall be in addition to those powers granted to a Trustee by law and may be exercised
eYen after termination of the Intermediate Trust under this Trust Agreement until actual
distribution of all Intennediate Trust assets. Meeti ngs of the Intermediate Trustees shall be held at
least once per calendar quarter twice a year and sha ll be conducted in accordance with the Open
Meetings Act. A quorum of three (3) of the five (5) [ntennediate Trustees must be present for a
meeting to be conducted and a simple majority vote of the quorum present at the meeting shall be
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required for approva l or d isapprova l of on any item placed before the Intermediate Trustees for a
vote.
(d)
The Intermediate Trustees shall make annual distributions from the Intermediate
Trust' s assets to the Health Care Fund. Un less otherwise requested by the County Fina nce
Director pursuant to A1t ic le 4(a) of th is agreement , these amounts shall be equa l to I 00% of the
annu al requ ired contri bution of the Health Care Plan, as determined by the Health Care Fu nd's
actua1y. These distributions shall be made only pursuant to a written request by the
Administrator of the Macomb County Retiree Health Care Board of Trustees (" Health Trustees")
. aRd shall be made no less frequently thaR oace per caleRdar year. Distributions may be made
more frequently than once a year, but in no case shall the aggregate amount distributed to the
Health Care Fund in any calendar-year exceed the annual required contribution for that year.,as
determiRed b:o,· Health Care Fund's actuary. Distributions pursuant to this Section 5(d) shall be
made from the income of the Intermediate Trust and, to the extent that the income is insufficient,
from the corpus of the Intermediate Trust.
(e)
The Macomb County Finance Director, acting on behalf of the Intermediate
Trustees, shall keep accurate, detailed records of all Intermediate Trust investments, receipts,
distributions and other transactions, including meeting minutes and including such specific
records as shall be agreed upon in writing among the County Executive, the Board of
Com missioners, the Health Trustees and the Intermediate Trustees. These records shall be
ma inta ined on the County ' s fin ancia l manage ment system in accordance with generally accepted
accounting principles and are subj ect to aud it as pmt of the County 's annual aud it. These reco rd s
sha ll be subject to the Freedom of Inform ation Act and County retention po licies. Within one
hundred twenty ( 120) days following the close of each County fiscal year (Janumy 1 -December
31), the Co unty Finance Director shall de liver to the Inte1mediate Trustees shall deliver to the
County aRd the Health Trustees a se t of financia l statements consistent with those inc luded in the
Cou nty's Comprehensive Annual Financ ia l Repott. written account of their administration of the
Intermediate Trust duriRg such fiscal year setting forth all investments, receipts, distributions and
other transactions concemiRg the Intermediate Trust.
(f)
The Inte1mediate Trustees shall not be liable for any action pursuant to a
direction, request or approval given by the County or the Health Trustees which is contemplated
by, and in conformity with, the tetms of this Trust Agreement and given in writing to the
Intermediate Trustees by the County or the Health Trustees.

(g)
If the Intennediate Trustees undertake or defend any litigation ansmg in
connection with the Intermediate Trust, the County, to the extent permitted by applicable law,
agrees to indemnifY the Intermediate Trustees against their actual costs, expenses and liabilities
(including, without limitation, reasonable and actual attorneys' fees and expenses incurred)
relating thereto and to be primarily liable for such payments; provided however, that the County
shall not indemnifY the Intennediate Trustees for any litigation arising from any Intermediate
Trustee's actions that are determined by a court of competent jurisdiction to be fraudulent, in bad
faith , illegal or grossly negligent.
(h)
Except a s otherwise provided in this Trust Agreement, the Intermediate
Trustees shall invest and reinvest the assets of the Intermediate Trust subject to the terms,
conditions, limitations and restrictions imposed by the State of Michigan on the investments of
public employee retirement systems by 1965 P.A. 314, MCL §§38.1132 et seq., the Public
Employees Retirement System Investment Act, as now or hereafter amended, made applicable to
public employee health care funds through 1999 P. A. 149, MCL. §§38.1211 et seq., the Public
4
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Employee Health Care Fund Investment Act, as now or hereafter amended, and specifically,
MCL §38.1214. In exercising their discretionary authority as to the management of the Trust
Fund, the Intermediate Trustees shall be investment fiduciaries and shall exercise the care, skill,
prudence and diligence under circumstances then prevailing, that a prudent person, acting in a
similar capacity and familiar with those matters would use in the conduct of a similar enterprise
with similar aims, as ft11ther described in MCL §38.1133(3), and shall not engage in transactions
prohibited by law and as described in MCL §§38.1133(6) and (9). This shall include diversifying
the assets of the Intem1ediate Trust so as to minimize the risk of large losses, unless under the
circumstances it appears prudent not to do so. This standard shall not be applied to investments in
isolation, but rather in the context of the Intennediate Trust's overall portfolio and as patt of the
overall investment strategy, which shall incorporate risk and retum objectives reasonably suited
to the purposes of the Intennediate Trust. Subject to the foregoing, the Intermediate Trustees shall
have the following rights, powers and duties with respect to the assets of the Intermediate Trust
(the "Trust Fund"):

i.
to retain, manage, improve, repair, operate and control all propetty, real
or personal, at any time comprising part of the Trust Fund;
ii.
to manage, sell, contract to sell, grant options to purchase, convey,
exchange, partition, lease for any term (even though such tenn commences in the future
or may extend beyond the duration of the Intermediate Trust), and otherwise dispose of
the Trust Fund from time to time and in such manner, for such consideration, and upon
such terms and conditions as the Intermediate Trustees in their discretion shall determine;
111.
to retain all or any patt of the Trust Fund (without regard to the
proportion that any one ( 1) asset or class of assets may bear to the whole) in the form in
which such assets were received or acquired by the Intennediate Trustees;

iv.
to hold all or patt of the Trust Fund in cash or in bank accounts without
the necessity of investing the same;
v.
to vote any corporate stock either in person or by proxy for any purpose;
to exercise or sell any stock subscription or conversion right; to participate in voting
trusts; to consent to, take any action in connection with, and receive and retain any
securities resulting from, any merger, consolidation, reorganization, readjustment of the
financial structure, liquidation, sale, lease or other organization the securities of which
may constitute a portion of the Trust Fund;
vi.
to keep propetty in the name of a nominee with or without disclosure of
any fiduciary relationship; to have evidence of ownership of any security maintained in
the records of a Federal Reserve Bank under the Federal Reserve Book Entty System; to
deposit funds in any bank or trust company; to cany in the name of the Intem1ediate
Trustees or the nominee or nominees of the Intermediate Trustees and with or without the
designation of fiduciary capacity, or to hold in bearer form, securities or other property
which are required or permitted to be registered; and to cause any securities to be held by
a depository corporation of which an Intermediate Trustee shall be a member or by an
agent under a safekeeping contract; provided, however, that the books and records of the
Intermediate Trustee shall at all times show that such investments are part of the Trust
Fund;
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vii.
to loan all or any patt of the Trust Fund at any time and upon such terms
as to payment security or otherwise; to assume such obligations or to give such
guarantees; to borrow money, and to lease, mortgage, pledge, grant a security interest in,
or otherwise encumber the Trust Fund or any pat1 thereof, as the Intermediate Trustees
determine;
VIII.
to take any action with respect to conserving or realizing upon the value
of any property in the Trust Fund; to collect, pay, contest, compromise or abandon
demands of or against the Trust Fund;

ix.
to litigate, defend, compromise, settle, abandon, or submit to arbitration
on such terms as the Intermediate Trustees determine, any claims in favor of or against
the Intermediate Trust or the Trust Fund;
x.
to employ such agents, expetts, investment fiduciaries, counsel and other
persons (any of whom may also be employed or represent the County) deemed by the
Intermediate Trustees to be necessary or proper for the administration of the Intermediate
Trust; to rely and act on information and advice furnished by such agents, expetts,
investment fiduciaries, counsel, and other persons; and to pay their reasonable expenses
and compensation for services to the Intermediate Trust from the Trust Fund;
xi.
to transfer to an investment fiduciary (as defined in MCL §3 8. L132c( I))
the authority and accompanying duty to direct the investment and management of all or a
pmtion of the Trust Fund, provided that such an investment fiduciary shall acknowledge
in writing fiduciary status with respect to the Trust Fund; and
xii.
to make, execute, and deliver any and all such instruments in writing as
shall be necessary or proper to carry out any power, right, duty or obligation of the
Intermediate Trustees or any disposition whatsoever of the Trust Fund and to perform
any and all acts which in the judgment of the Intennediate Trustees are necessary or
desirable for the proper and advantageous administration and distribution of the Trust
Fund.
(i)
Notwithstanding any provtston of this Trust Agreement to the contrary, the
Intermediate Trustees, in accordance with applicable law, may adopt a group trust (as such ts
described in Revenue Ruling 81-100).

U)
Meet ings of the Intermed iate Trustees may efl-l:y be called by either the Chair of
Intermed iate Trust Board or by petition of a majority of the Intermed iate Trustees . Notice of such
meeti ngs shall be posted in accordance with the Open Meetings Act.
6.

Compensation and Expenses.

(a)
The Intermediate Trustees shall not be compensated for their services as
Intermediate Trustees hereunder. The Intermediate Trustees shall be reimbursed for all reasonable costs,
expenses, charges and liabilities incurred or paid in connection with the performance of their duties
administering the Intermediate Trust, including fees and expenses of counsel or any other agents hired by
the Intermediate Trustees, and the Intermediate Trustees shall not be liable therefore individually. The
Intermediate Trustees have discretion to pay such expenses or be reimbursed for such expenses from the
Trust Fund, without obtaining judicial authorization or approval.
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(b)
Notwithstanding any provtston 111 this Trust Agreement to the contrary, no
Intermediate Trustee shall be entitled to any fees or expenses claimed to be owing because such
Intermediate Trustee is resigning, being removed, or is no longer serving as an Intermediate Trustee for
any reason; provided, however, that any Intermediate Trustee shall be eligible to receive all pension and
any other retiree benefits to which he or she is entitled by vittue of their employment by the County.
(c)
To the extent the Trust Fund proves insufficient or the Intermediate Trustees
determine that the payment of administrative expenses for a given period would inhibit the distribution of
amounts to the Health Care Fund, the reasonable costs, expenses, charges and liabilities incurred or paid
in connection with administering the Intermediate Trust shall be paid by the County.
7.
Amendment or Termination of the Intermediate Trust. This Trust Agreement and the
Intermediate Trust are irrevocable.
(a)
The County, in its sole and absolute discretion and in accordance with Michigan
law, GASB Statements 43 and 45, and Code Section 115, may amend this Trust Agreement upon written
notice to the Intermediate Trustees.
(b)
The Intennediate Trust, though irrevocable, may be terminated by the County,
but only in the following limited circumstances:
i.
At the option of the County, the Intennediate Trust's assets may be
distributed to the Health Care Fund.
ii.
If the Intermediate Trust no longer has any assets, the Intermediate Trust
shall be tenninated.
111.
If the County should no longer become responsible for providing health
care benefits to its retirees, the Intermediate Trust shall be terminated and the remaining
assets distributed to the County General Fund.

In no event will the Intermediate Trust assets be distributed to or revett to any entity that is not a state, a
political division of the state, or an entity whose income is excluded from gross income under Code
Section 115.
8.
Applicable Law. This Trust Agreement shall be construed under the laws of the State of
Michigan. Any provision of this Trust Agreement prohibited by law shall be ineffective to the extent of
any such prohibition, without invalidating the remaining provisions of this Trust Agreement.
9.
Rights of Participants. The County's pa1ticipation in regard to the Intermediate Trust
shall not give any retiree (or his or her eligible beneficiaries) entitled to medical benefits under a Countysponsored retiree medical plan, any right or claim to any benefit or asset under any plan sponsored by the
County beyond what they are entitled to under the terms of such plan.
Third Party Reliance. Third patiies may rely on the representation of the Intermediate
I 0.
Trustees relating to any authority granted to them under this Trust Agreement, and such third parties shall
not be obligated to inquire whether such Intermediate Trustees may act or are properly exercising such
powers, and are not bound to assure the proper application of assets paid or delivered to such Intermediate
Trustee; provided, however, that this Section I 0 shall not apply to any person who claims to be, but is not,
an Intermediate Trustee pursuant to this Trust Agreement.
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11.
Addresses for Notices. All notices and other communications provided for hereunder
shall be in writing and, unless otherwise stated herein, mailed, sent or delivered to the County,
the Intermediate Trust or the Intermediate Trustees or the Health Care Fund or the Health Trustees at
c/o Finance Depmiment, 120 N. Main Street, Second Floor, Mount Clemens, Michigan 48043, or to such
other address as such person may specify to the other person and shall be effective (i) if given by mail,
three (3) business days after such communication is deposited in the mail with first class postage prepaid,
or (ii) if given by any other means, when delivered at the address specified in or pursuant to this Section.
12.
Agreement by Health Trustees. The Health Trustees agree that the Intermediate Trust
shall fund the Health Care Trust, subject to Section 5(d), and that the Health Trustees shall not look to the
County for contributions for the Health Care Fund.
13.
Tax Status of the Intermediate Trust; Opinions of Counsel or Intemal Revenue
Service Ruling.
(a)

Unless the County receives an opinion of counsel experienced in such matters

that:

i.
the Intermediate Trust will be treated as a grantor trust under Subpart E,
Part I of Subchapter J of Chapter 1 of the Code which is treated as wholly owned by the
County for U.S. federal income tax purposes, and, accordingly the Intermediate Trust will
not be subject to U.S. federal income tax, and/or
ii.
the income of the Intermediate Trust from the transactions contemplated
by this Trust Agreement will constitute gross income described in Section I 15 of the
Code, such that the Intermediate Trust will not be subject to U.S. federal income tax in
respect of any income derived from the transactions contemplated by this Trust
Agreement, and/or
111.
the Intermediate Trust is treated as an integral part of the County such
that the Intermediate Trust will not be subject to U.S. federal income tax in respect of any
income derived from the transactions contemplated by this Trust Agreement,

then, and in such event, the County shall submit the Intennediate Trust to the Intemal Revenue Service
for one ( l) or more private letter rulings or other administrative detem1inations that: (A) the Intermediate
Trust will be treated as a grantor trust under Subpati E, Part I of Subchapter J of Chapter 1 of the Code
which is treated as wholly owned by the County tor U.S. federal income tax purposes, and, accordingly
the Intermediate Trust will not be subject to U.S. federal income tax, (B) the income of the Intermediate
Trust fl·om the transactions contemplated by this Trust Agreement will constitute gross income described
in Section 115 of the Code, such that the Intermediate Trust will not be subject to U.S. federal income tax
in respect of any income derived from the transactions contemplated by this Trust Agreement, and/or (C)
the Intermediate Trust is treated as an integral patt of the County such that the Intermediate Trust will not
be subject to U.S. federal income tax in respect of any income derived from the transactions contemplated
by this Trust Agreement. References to any "tax" shall also include any interest or penalties thereon.
(b)
Notwithstanding any other provision of this Trust Agreement to the contrary, in
the event the County submits the Intermediate Trust to the Internal Revenue Service for one (l) or more
private letter rulings or other administrative determinations in accordance with this Section, and the
Internal Revenue Service does not provide a favorable private letter ruling or other administrative
determination (or, in the County's sole and absolute discretion, the Internal Revenue Service conditions
the favorable determination(s) on significant modification(s) unacceptable to the County), then the assets
8
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of the Intennediate Trust shall promptly be distributed by the Intermediate Trustees to the Health Care
Trust, to be held in a segregated account within the Health Care Trust, and the Intermediate Trust and this
Trust Agreement shall terminate.
(c)
If the County receives a favorable Internal Revenue Service private letter
ruling or other administrative determination, the Intermediate Trust will be operated in accordance with
its terms.
14.
Spendthrift Provision. The Intermediate Trustees are hereby vested with full and
complete equitable and legal title to all of the property which becomes subject to the terms of this Trust
Agreement, until the termination of this Trust Agreement and until the entire Trust Fund's assets shall
have been distributed as otherwise provided herein. No person who is a beneficiary of this Intermediate
Trust or an employee benefit that will be funded by this Intermediate Trust, or to the income therefrom,
shall take or have any title or interest in such Intermediate Trust, or income, until the same shall be
actually received by such person. No disposition, charge or encumbrance by way of anticipation of such
Intermediate Trust or income, or any part thereof, by any beneficiary hereunder shall be of any validity or
legal effect, or be in any way regarded by Intermediate Tmstees.
15.
Action by County. Wherever in this Trust Agreement the County is required or
permitted to take action, such action shall be taken by a resolution adopted by the Macomb County Board
of Commissioners.

[The next page is a signature page)
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IN WITNESS WHEREOF, the County and the Trustees have caused this Trust Agreement,
which constitutes an irrevocable grantor trust agreement, to be executed effective as of the date first
written above.
THE COUNTY OF MACOMB, MICHIGAN
By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Its: County Executive

TRUSTEES OF THE 2015 MACOMB COUNTY
INTERMEDIATE RETIREES MEDICAL BENEFITS
TRUST

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By:. _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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We acknowledge reading the above Trust Agreement, and we agree to the provisions in it on the part of
the Health Care Trust and the Health Trustees (as such terms are defined above), effective as of the date
first written above.
TRUSTEES OF THE _______________
FUND:

MACOMB COUNTY RETIREE HEALTH CARE

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___

By:. ______________________

By:. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

II
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TRUSTEES' ACCEPTANCES

2015 MACOMB COUNTY INTERMEDIATE RETIREES MEDICAL
BENEFITS TRUST AGREEMENT
We, the undersigned, each accept the appointment as a Trustee of the 2015 Macomb County
Intermediate Retirees Medical Benefits Trust Agreement (a copy of which is attached hereto), as such was
approved by the Macomb County Board of Commissioners in Misc. Resolution No. _ _ _ _ on
- - - - - - - - - - ' 2015.
IN WITNESS WHEREOF, we have each executed this Acceptance on _ _ _ · - - - - - '
2015.

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By:. _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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2014 MACOMB COUNTY INTERMEDIATE RETIREES
MEDICAL BENEFITS TRUST AGREEMENT
This Trust Agreement is made, effective as of this ____ day of __________________, 2014, by
and between the County of Macomb, Michigan (the “County” or the “Grantor”) and the Trustees
described in Section 2 below, or their successors. The word “Section” means a section of this Trust
Agreement. Capitalized terms are either defined herein or referenced in underlying documents.
R E C I T A L S:
WHEREAS, the County currently provides medical benefits to eligible retirees and their eligible
dependents in accordance with the Macomb County Retiree Health Care Plan, as amended, which was
created by the County in 1997 pursuant to MCL 46.12a(1)(a). and other health programs (collectively, the
“Retiree Health Care Plan Medical Benefits”); and
WHEREAS, the County established the Macomb County Retiree Health Care Fund by adoption
of the Trust Agreement Resolution for the Macomb County Retiree Health Care Fund, as amended
(“hereinafter, Health Care Fund”), which was intended to (i) comply with the Public Employee
Retirement Health Care Fund Investment Act, Public Act 1999, No. 149, (ii) satisfy the requirements of
Statements No. 43 and 45 of the Governmental Standards Accounting Board (hereinafter, “GASB”), and
(iii) be administered as a tax-exempt trust under Section 115 of the Internal Revenue Code of 1986, as
amended (“Code”); and
WHEREAS, the County desires to establish this 2014 Macomb County Intermediate Retirees
Medical Benefits Trust Intermediate Trust (hereinafter, “Intermediate Trust”), which shall be an
irrevocable grantor trust and integral part of the County, to irrevocably receive and hold in trust a certain
amount of the net proceeds, herein defined as face value of the bonds less costs of issuance, (hereinafter,
“Funding Proceeds”) from the sale by the County of its Retiree Health Care Bonds, Series 2014
(Taxable Obligations) (hereinafter, “Bonds”) and to hold, invest and distribute the Intermediate Trust
assets, all in accordance with this Trust Agreement, as it may be amended in accordance with its terms
(hereinafter, “Trust Agreement”); and
WHEREAS, thereafter on ________________________ the Macomb County Board of
Commissioners approved a resolution authorizing the adoption of this Trust Agreement.
NOW, THEREFORE, the County and the Intermediate Trustees agree as follows:
1.

Establishment and Name of the Intermediate Trust.

(a)
The County, as Grantor, hereby establishes, and the Intermediate Trustees hereby
accept, the Intermediate Trust, which shall be known as the 2014 Macomb County Intermediate Retirees
Medical Benefits Trust, for the purpose of assisting the County to fulfill its contractual obligations to
provide Retiree Medical Benefits by establishing an alternative funding mechanism and not to look to the
County for contributions therefor, except as may be needed in any given year over and above distributions
from the Intermediate Trust and the Intermediate Trustees shall receive, hold, invest, administer and make
distributions from the Intermediate Trust only in accordance with the provisions of this Trust Agreement.
(b)
The Intermediate Trust is intended to be a trust governed by Subpart E of Part I
of Subchapter J of Chapter 1 of the Code, and the Treasury Department regulations promulgated
thereunder, under which the County is treated as the owner of the Intermediate Trust for U.S. federal
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income tax purposes (the “Grantor Trust”). The income accruing to the Intermediate Trust shall be
excluded from income for tax purposes, as such trust income accrues to an entity the income of which is
excluded from taxation under Code Section 115 and such income is derived from the exercise of an
essential governmental function.
2.
Trustees. The provisions of this Section 2 shall govern the identification and
appointment of initial Intermediate Trustees, the appointment of successor Intermediate Trustees, the
resignation of Intermediate Trustees, and the duties of successor Intermediate Trustees as to the
Intermediate Trust. The term “Intermediate Trustees” means all persons or entities who occupy the
office of Intermediate Trustee under this Trust Agreement, while such persons or entities occupy such
office, whether one or more persons or entities occupy the office of Intermediate Trustees at the same
time or times, and includes any successor Intermediate Trustee or Trustees.
(a)
The Intermediate Trustees shall be the Macomb County Executive (or the
Executive’s their designee), the Chair of the Macomb County Board of Commissioners (or the Chair’s
their designee), the Macomb County Treasurer (or the Treasurer’s their designee), the Macomb County
Finance Director, one member appointed by the Macomb County Executive and one member appointed
by the Board of Commissioners.
(b)
Appointed Intermediate Trustees trustees serve at the will of the appointing
authority and may be removed at the sole discretion of the appointing authority for any reason
whatsoever, as allowed by prevailing law.
(c)
The term of office of each of the appointed Intermediate Trustees shall be until
otherwise removed or replaced.
(d)
If, for any reason, all of the Intermediate Trustees under this Trust Agreement
die or cannot or will not act as Intermediate Trustees under this Trust Agreement, and if no successor
Intermediate Trustees are designated under this Section 2, or are designated but unwilling to act as
Intermediate Trustees, then successor Intermediate Trustees shall be named by order of a court of
competent jurisdiction.
(e)
The appointment of a successor Intermediate Trustee shall be effective when
such Intermediate Trustee signs an acceptance of trust. Notice of the acceptance of trust shall be given to
the County.
(f)
Each successor Intermediate Trustee shall have the identical powers, rights,
duties and obligations of the initial Intermediate Trustees named in this Trust Agreement.
(g)
A Chair and Vice-Chair shall be elected every four years, or until such time one
or both of those offices becomes vacant, upon a simple majority vote of the Intermediate Trustees.
3.
Contributions to the Intermediate Trust. The County, as Grantor, shall cause the
Funding Proceeds to be irrevocably transferred to the Intermediate Trustees on the date of delivery of the
Bonds to the initial purchasers thereof. The Intermediate Trustees shall receive such contributions made
to them on behalf of the County and shall hold such funds as a separate trust designated as the
Intermediate Trust, and shall hold and administer such funds, invest and reinvest such funds, and make
distributions from such funds only in accordance with the provisions of this Trust Agreement. The
Intermediate Trustees shall receive, hold, invest and administer as part of the Intermediate Trust, subject
to the terms of this Trust Agreement, all income earned by the corpus of the Intermediate Trust held by
the Intermediate Trustees (and all losses in the value of the corpus of the Intermediate Trust shall be
2
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charged to the corpus of the Intermediate Trust). The County, in its sole and absolute discretion, may
cause additional funds to be transferred or contributed to the Intermediate Trust, and such funds, if any,
shall be subject to the terms of this Trust Agreement.
4.

Permitted Uses of Assets of the Intermediate Trust.

(a)
No part of the Intermediate Trust’s corpus or income shall be used for, or
diverted to, purposes other than (i) to be distributed to the Health Care Fund in accordance with the terms
of this Trust Agreement for the payment of Retiree Medical Benefits and administrative costs related
thereto, and (ii) to pay the reasonable administrative expenses of the Intermediate Trust. Notwithstanding
any provision of this Trust Agreement to the contrary, if the Health Care Fund is determined by its
actuary to be greater than one hundred percent (100%) funded, the County Finance Director Executive
may request that direct the Trustees authorize use surplus funds to be disbursed to (w) call or redeem all
or a portion of the outstanding Bonds, (x) fund the Macomb County Employees’ Retirement System
Defined Benefit Pension Plan, (y) fund a defined contribution pension fund to be created by Macomb
County, and/or (z) pay other retiree health benefits; provided however, the surplus funds may only be
used to call or redeem all or a portion of the outstanding Bonds only after the County obtains an opinion
from outside legal counsel or a favorable determination from the Internal Revenue Service that such
payments would not jeopardize the Intermediate Trust’s Code Section 115 status.
(b)
No participants (or their eligible beneficiaries) in a County-sponsored
retiree medical plan or any other County employee shall have a preferred claim on, or any beneficial
ownership interest in, any Intermediate Trust assets.
5.

Powers and Duties of Intermediate Trustees.

(a)
Immediately upon receipt by the Intermediate Trust of the Funding Proceeds
proceeds of the sale of the Bonds net of the payment of the Costs of Issuance of the Bonds, the
Intermediate Trustees shall notify issue a notice to the County Executive and the Chair of the Board of
Commissioners all applicable parties that such funds have been received.
(b)
The Intermediate Trustees shall have the entire care and custody of all assets of
the Intermediate Trust. The Intermediate Trustees shall have the power to do everything permitted under
this Trust Agreement, which the Intermediate Trustees in good faith deem advisable and in accordance
with applicable law, without necessity of any judicial authorization or approval.
(c)
If more than two (2) Intermediate Trustees are empowered to participate in the
decision to exercise or not exercise any fiduciary power granted by this Trust Agreement or by
law, a majority of such Intermediate Trustees shall be empowered to make such decision. If two
(2) Intermediate Trustees are empowered to participate in the decision to exercise or not exercise
any fiduciary power granted by this Trust Agreement, then such Intermediate Trustees shall make
such decisions unanimously. The powers of the Intermediate Trustees under this Trust
Agreement shall be in addition to those powers granted to a Trustee by law and may be exercised
even after termination of the Intermediate Trust under this Trust Agreement until actual
distribution of all Intermediate Trust assets. Meetings of the Intermediate Trustees shall be held at
least twice a year and shall be conducted in accordance with the Open Meetings Act. A quorum
of three (3) of the five (5) Intermediate Trustees must be present for a meeting to be conducted
and a simple majority vote of the quorum present at the meeting shall be required for approval or
disapproval of on any item placed before the Intermediate Trustees for a vote.

3
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(d)
The Intermediate Trustees shall make annual distributions from the Intermediate
Trust’s assets to the Health Care Fund. Unless otherwise requested by the County Finance
Director, these amounts shall be equal to the annual required contribution of the Health Care
Plan, as determined by the Health Care Fund’s actuary. These distributions shall be made only
pursuant to a written request by the Administrator of the Macomb County Retiree Health Care
Board of Trustees. and shall be made no less frequently than once per calendar year.
Distributions may be made more frequently than once a year, but in no case shall the aggregate
amount distributed to the Health Care Fund in any calendar-year exceed the annual required
contribution for that year., as determined by Health Care Fund’s actuary. Distributions pursuant
to this Section 5(d) shall be made from the income of the Intermediate Trust and, to the extent
that the income is insufficient, from the corpus of the Intermediate Trust.
(e)
The Macomb County Finance Director, acting on behalf of the Intermediate
Trustees, shall keep accurate, detailed records of all Intermediate Trust investments, receipts,
distributions and other transactions, including meeting minutes and including such specific
records as shall be agreed upon in writing among the County Executive, the Board of
Commissioners, the Health Trustees and the Intermediate Trustees. These records shall be
maintained on the County’s financial management system in accordance with generally accepted
accounting principles and are subject to audit as part of the County’s annual audit. These records
shall be subject to the Freedom of Information Act and County retention policies. Within one
hundred twenty (120) days following the close of each County fiscal year (January 1 –December
31), the County Finance Director shall deliver to the Intermediate Trustees shall deliver to the
County and the Health Trustees a set of financial statements consistent with those included in the
County’s Comprehensive Annual Financial Report. written account of their administration of the
Intermediate Trust during such fiscal year setting forth all investments, receipts, distributions and
other transactions concerning the Intermediate Trust.
(f)
The Intermediate Trustees shall not be liable for any action pursuant to a
direction, request or approval given by the County or the Health Trustees which is contemplated
by, and in conformity with, the terms of this Trust Agreement and given in writing to the
Intermediate Trustees by the County or the Health Trustees.
(g)
If the Intermediate Trustees undertake or defend any litigation arising in
connection with the Intermediate Trust, the County, to the extent permitted by applicable law,
agrees to indemnify the Intermediate Trustees against their actual costs, expenses and liabilities
(including, without limitation, reasonable and actual attorneys’ fees and expenses incurred)
relating thereto and to be primarily liable for such payments; provided however, that the County
shall not indemnify the Intermediate Trustees for any litigation arising from any Intermediate
Trustee’s actions that are determined by a court of competent jurisdiction to be fraudulent, in bad
faith, illegal or grossly negligent.
h)
Except as otherwise provided in. this Trust Agreement, the Intermediate
Trustees shall invest and reinvest the assets of the Intermediate Trust subject to the terms,
conditions, limitations and restrictions imposed by the State of Michigan on the investments of
public employee retirement systems by 1965 P.A. 314, MCL §§38.1132 et seq., the Public
Employees Retirement System Investment Act, as now or hereafter amended, made applicable to
public employee health care funds through 1999 P.A. 149, MCL. §§38.1211 et seq., the Public
Employee Health Care Fund Investment Act, as now or hereafter amended, and specifically,
MCL §38.1214. In exercising their discretionary authority as to the management of the Trust
Fund, the Intermediate Trustees shall be investment fiduciaries and shall exercise the care, skill,
prudence and diligence under circumstances then prevailing, that a prudent person, acting in a
4
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similar capacity and familiar with those matters would use in the conduct of a similar enterprise
with similar aims, as further described in MCL §38.1133(3), and shall not engage in transactions
prohibited by law and as described in MCL §§38.1133(6) and (9). This shall include diversifying
the assets of the Intermediate Trust so as to minimize the risk of large losses, unless under the
circumstances it appears prudent not to do so. This standard shall not be applied to investments in
isolation, but rather in the context of the Intermediate Trust’s overall portfolio and as part of the
overall investment strategy, which shall incorporate risk and return objectives reasonably suited
to the purposes of the Intermediate Trust. Subject to the foregoing, the Intermediate Trustees shall
have the following rights, powers and duties with respect to the assets of the Intermediate Trust
(the “Trust Fund”):
i.
to retain, manage, improve, repair, operate and control all property, real
or personal, at any time comprising part of the Trust Fund;
ii.
to manage, sell, contract to sell, grant options to purchase, convey,
exchange, partition, lease for any term (even though such term commences in the future
or may extend beyond the duration of the Intermediate Trust), and otherwise dispose of
the Trust Fund from time to time and in such manner, for such consideration, and upon
such terms and conditions as the Intermediate Trustees in their discretion shall determine;
iii.
to retain all or any part of the Trust Fund (without regard to the
proportion that any one (1) asset or class of assets may bear to the whole) in the form in
which such assets were received or acquired by the Intermediate Trustees;
iv.
to hold all or part of the Trust Fund in cash or in bank accounts without
the necessity of investing the same;
v.
to vote any corporate stock either in person or by proxy for any purpose;
to exercise or sell any stock subscription or conversion right; to participate in voting
trusts; to consent to, take any action in connection with, and receive and retain any
securities resulting from, any merger, consolidation, reorganization, readjustment of the
financial structure, liquidation, sale, lease or other organization the securities of which
may constitute a portion of the Trust Fund;
vi.
to keep property in the name of a nominee with or without disclosure of
any fiduciary relationship; to have evidence of ownership of any security maintained in
the records of a Federal Reserve Bank under the Federal Reserve Book Entry System; to
deposit funds in any bank or trust company; to carry in the name of the Intermediate
Trustees or the nominee or nominees of the Intermediate Trustees and with or without the
designation of fiduciary capacity, or to hold in bearer form, securities or other property
which are required or permitted to be registered; and to cause any securities to be held by
a depository corporation of which an Intermediate Trustee shall be a member or by an
agent under a safekeeping contract; provided, however, that the books and records of the
Intermediate Trustee shall at all times show that such investments are part of the Trust
Fund;
vii.
to loan all or any part of the Trust Fund at any time and upon such terms
as to payment security or otherwise; to assume such obligations or to give such
guarantees; to borrow money, and to lease, mortgage, pledge, grant a security interest in,
or otherwise encumber the Trust Fund or any part thereof, as the Intermediate Trustees
determine;
5
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viii.
to take any action with respect to conserving or realizing upon the value
of any property in the Trust Fund; to collect, pay, contest, compromise or abandon
demands of or against the Trust Fund;
ix.
to litigate, defend, compromise, settle, abandon, or submit to arbitration
on such terms as the Intermediate Trustees determine, any claims in favor of or against
the Intermediate Trust or the Trust Fund;
x.
to employ such agents, experts, investment fiduciaries, counsel and other
persons (any of whom may also be employed or represent the County) deemed by the
Intermediate Trustees to be necessary or proper for the administration of the Intermediate
Trust; to rely and act on information and advice furnished by such agents, experts,
investment fiduciaries, counsel, and other persons; and to pay their reasonable expenses
and compensation for services to the Intermediate Trust from the Trust Fund;
xi.
to transfer to an investment fiduciary (as defined in MCL §38.1132c(1))
the authority and accompanying duty to direct the investment and management of all or a
portion of the Trust Fund, provided that such an investment fiduciary shall acknowledge
in writing fiduciary status with respect to the Trust Fund; and
xii.
to make, execute, and deliver any and all such instruments in writing as
shall be necessary or proper to carry out any power, right, duty or obligation of the
Intermediate Trustees or any disposition whatsoever of the Trust Fund and to perform
any and all acts which in the judgment of the Intermediate Trustees are necessary or
desirable for the proper and advantageous administration and distribution of the Trust
Fund.
(i)
Notwithstanding any provision of this Trust Agreement to the contrary, the
Intermediate Trustees, in accordance with applicable law, may adopt a group trust (as such is
described in Revenue Ruling 81-100).
(j)
Meetings of the Intermediate Trustees may only be called by the Chair of
Intermediate Trust Board. Notice of such meetings shall be posted in accordance with the Open
Meetings Act.
6.

Compensation and Expenses.

(a)
The Intermediate Trustees shall not be compensated for their services as
Intermediate Trustees hereunder. The Intermediate Trustees shall be reimbursed for all reasonable costs,
expenses, charges and liabilities incurred or paid in connection with the performance of their duties
administering the Intermediate Trust, including fees and expenses of counsel or any other agents hired by
the Intermediate Trustees, and the Intermediate Trustees shall not be liable therefore individually. The
Intermediate Trustees have discretion to pay such expenses or be reimbursed for such expenses from the
Trust Fund, without obtaining judicial authorization or approval.
(b)
Notwithstanding any provision in this Trust Agreement to the contrary, no
Intermediate Trustee shall be entitled to any fees or expenses claimed to be owing because such
Intermediate Trustee is resigning, being removed, or is no longer serving as an Intermediate Trustee for
any reason; provided, however, that any Intermediate Trustee shall be eligible to receive all pension and
any other retiree benefits to which he or she is entitled by virtue of their employment by the County.
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(c)
To the extent the Trust Fund proves insufficient or the Intermediate Trustees
determine that the payment of administrative expenses for a given period would inhibit the distribution of
amounts to the Health Care Fund, the reasonable costs, expenses, charges and liabilities incurred or paid
in connection with administering the Intermediate Trust shall be paid by the County.
7.
Amendment or Termination of the Intermediate Trust. This Trust Agreement and the
Intermediate Trust are irrevocable.
(a)
The County, in its sole and absolute discretion and in accordance with Michigan
law, GASB Statements 43 and 45, and Code Section 115, may amend this Trust Agreement upon written
notice to the Intermediate Trustees.
(b)
The Intermediate Trust, though irrevocable, may be terminated by the County,
but only in the following limited circumstances:
i.
At the option of the County, the Intermediate Trust’s assets may be
distributed to the Health Care Fund.
ii.
If the Intermediate Trust no longer has any assets, the Intermediate Trust
shall be terminated.
iii.
If the County should no longer become responsible for providing health
care benefits to its retirees, the Intermediate Trust shall be terminated and the remaining
assets distributed to the County General Fund.
In no event will the Intermediate Trust assets be distributed to or revert to any entity that is not a state, a
political division of the state, or an entity whose income is excluded from gross income under Code
Section 115.
8.
Applicable Law. This Trust Agreement shall be construed under the laws of the State of
Michigan. Any provision of this Trust Agreement prohibited by law shall be ineffective to the extent of
any such prohibition, without invalidating the remaining provisions of this Trust Agreement.
9.
Rights of Participants. The County’s participation in regard to the Intermediate Trust
shall not give any retiree (or his or her eligible beneficiaries) entitled to medical benefits under a Countysponsored retiree medical plan, any right or claim to any benefit or asset under any plan sponsored by the
County beyond what they are entitled to under the terms of such plan.
10.
Third Party Reliance. Third parties may rely on the representation of the Intermediate
Trustees relating to any authority granted to them under this Trust Agreement, and such third parties shall
not be obligated to inquire whether such Intermediate Trustees may act or are properly exercising such
powers, and are not bound to assure the proper application of assets paid or delivered to such Intermediate
Trustee; provided, however, that this Section 10 shall not apply to any person who claims to be, but is not,
an Intermediate Trustee pursuant to this Trust Agreement.
11.
Addresses for Notices. All notices and other communications provided for hereunder
shall be in writing and, unless otherwise stated herein, mailed, sent or delivered to the County,
the Intermediate Trust or the Intermediate Trustees or the Health Care Fund or the Health Trustees at
c/o Finance Department, 120 N. Main Street, Second Floor, Mount Clemens, Michigan 48043, or to such
other address as such person may specify to the other person and shall be effective (i) if given by mail,
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three (3) business days after such communication is deposited in the mail with first class postage prepaid,
or (ii) if given by any other means, when delivered at the address specified in or pursuant to this Section.
12.
Agreement by Health Trustees. The Health Trustees agree that the Intermediate Trust
shall fund the Health Care Trust, subject to Section 5(d), and that the Health Trustees shall not look to the
County for contributions for the Health Care Fund.
13.
Tax Status of the Intermediate Trust; Opinions of Counsel or Internal Revenue
Service Ruling.
(a)

Unless the County receives an opinion of counsel experienced in such matters

that:
i.
the Intermediate Trust will be treated as a grantor trust under Subpart E,
Part I of Subchapter J of Chapter 1 of the Code which is treated as wholly owned by the
County for U.S. federal income tax purposes, and, accordingly the Intermediate Trust will
not be subject to U.S. federal income tax, and/or
ii.
the income of the Intermediate Trust from the transactions contemplated
by this Trust Agreement will constitute gross income described in Section 115 of the
Code, such that the Intermediate Trust will not be subject to U.S. federal income tax in
respect of any income derived from the transactions contemplated by this Trust
Agreement, and/or
iii.
the Intermediate Trust is treated as an integral part of the County such
that the Intermediate Trust will not be subject to U.S. federal income tax in respect of any
income derived from the transactions contemplated by this Trust Agreement,
then, and in such event, the County shall submit the Intermediate Trust to the Internal Revenue Service
for one (1) or more private letter rulings or other administrative determinations that: (A) the Intermediate
Trust will be treated as a grantor trust under Subpart E, Part I of Subchapter J of Chapter 1 of the Code
which is treated as wholly owned by the County for U.S. federal income tax purposes, and, accordingly
the Intermediate Trust will not be subject to U.S. federal income tax, (B) the income of the Intermediate
Trust from the transactions contemplated by this Trust Agreement will constitute gross income described
in Section 115 of the Code, such that the Intermediate Trust will not be subject to U.S. federal income tax
in respect of any income derived from the transactions contemplated by this Trust Agreement, and/or (C)
the Intermediate Trust is treated as an integral part of the County such that the Intermediate Trust will not
be subject to U.S. federal income tax in respect of any income derived from the transactions contemplated
by this Trust Agreement. References to any “tax” shall also include any interest or penalties thereon.
(b)
Notwithstanding any other provision of this Trust Agreement to the contrary, in
the event the County submits the Intermediate Trust to the Internal Revenue Service for one (1) or more
private letter rulings or other administrative determinations in accordance with this Section, and the
Internal Revenue Service does not provide a favorable private letter ruling or other administrative
determination (or, in the County’s sole and absolute discretion, the Internal Revenue Service conditions
the favorable determination(s) on significant modification(s) unacceptable to the County), then the assets
of the Intermediate Trust shall promptly be distributed by the Intermediate Trustees to the Health Care
Trust, to be held in a segregated account within the Health Care Trust, and the Intermediate Trust and this
Trust Agreement shall terminate.
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(c)
If the County receives a favorable Internal Revenue Service private letter
ruling or other administrative determination, the Intermediate Trust will be operated in accordance with
its terms.
14.
Spendthrift Provision. The Intermediate Trustees are hereby vested with full and
complete equitable and legal title to all of the property which becomes subject to the terms of this Trust
Agreement, until the termination of this Trust Agreement and until the entire Trust Fund’s assets shall
have been distributed as otherwise provided herein. No person who is a beneficiary of this Intermediate
Trust or an employee benefit that will be funded by this Intermediate Trust, or to the income therefrom,
shall take or have any title or interest in such Intermediate Trust, or income, until the same shall be
actually received by such person. No disposition, charge or encumbrance by way of anticipation of such
Intermediate Trust or income, or any part thereof, by any beneficiary hereunder shall be of any validity or
legal effect, or be in any way regarded by Intermediate Trustees.
15.
Action by County. Wherever in this Trust Agreement the County is required or
permitted to take action, such action shall be taken by a resolution adopted by the Macomb County Board
of Commissioners.

[The next page is a signature page)
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IN WITNESS WHEREOF, the County and the Trustees have caused this Trust Agreement,
which constitutes an irrevocable grantor trust agreement, to be executed effective as of the date first
written above.
THE COUNTY OF MACOMB, MICHIGAN
By:
Its:

TRUSTEES OF THE 2014 MACOMB COUNTY
INTERMEDIATE RETIREES MEDICAL BENEFITS
TRUST

By:

10

30

11/13/2014

We acknowledge reading the above Trust Agreement, and we agree to the provisions in it on the part of
the Health Care Trust and the Health Trustees (as such terms are defined above), effective as of the date
first written above.
TRUSTEES OF THE ________________________ HEALTH CARE TRUST:

By:
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TRUSTEES’ ACCEPTANCES

2014 MACOMB COUNTY INTERMEDIATE RETIREES MEDICAL
BENEFITS TRUST AGREEMENT
We, the undersigned, each accept the appointment as a Trustee of the 2014 Macomb County
Intermediate Retirees Medical Benefits Trust Agreement (a copy of which is attached hereto), as such was
approved by the Macomb County Board of Commissioners in Misc. Resolution No. _________ on
_________________________, 2014.
IN WITNESS WHEREOF, we have each executed this Acceptance on ____________________,
2014.
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RESOLUTION NO.
FULL BOARD MEETING DATE:
AGENDA ITEM:

MACOMB COUNTY, MICHIGAN

RESOLUTION TO: CONCUR IN THE RECOMMENDATION OF CORPORATION
COUNSEL CONCERNING THE CASE OF DARREN CLAY VS. JAMES RANDLETT
AND COUNTY OF MACOMB

INTRODUCED BY: CHAIRPERSON VERONICA KLINEFELT, GOVERNMENT
OPERATIONS COMMITTEE

Counsel’s recommendation regarding this pending litigation will be provided to each
Commissioner under a separate attorney/client privileged communication.

COMMITTEE/MEETING DATE
Government Operations
Finance
_

1-20-15
1-22-15

47

RESOLUTION NO.
FULL BOARD MEETING DATE:
AGENDA ITEM:

MACOMB COUNTY, MICHIGAN

RESOLUTION TO: CONCUR IN THE RECOMMENDATION OF CORPORATION
COUNSEL CONCERNING THE CASE OF RODERICK MURRIEL VS. JAMES
RANDLETT AND COUNTY OF MACOMB

INTRODUCED BY: CHAIRPERSON VERONICA KLINEFELT, GOVERNMENT
OPERATIONS COMMITTEE

Counsel’s recommendation regarding this pending litigation will be provided to each
Commissioner under a separate attorney/client privileged communication.

COMMITTEE/MEETING DATE
Government Operations
Finance
_

1-20-15
1-22-15

48

RESOLUTION NO.
FULL BOARD MEETING DATE:
AGENDA ITEM:

MACOMB COUNTY, MICHIGAN

RESOLUTION TO: CONCUR IN THE RECOMMENDATION OF CORPORATION
COUNSEL CONCERNING THE CASE OF ALLEN PETTYGRUE VS. COUNTY OF
MACOMB, ET AL

INTRODUCED BY: CHAIRPERSON VERONICA KLINEFELT, GOVERNMENT
OPERATIONS COMMITTEE

Counsel’s recommendation regarding this pending litigation will be provided to each
Commissioner under a separate attorney/client privileged communication.

COMMITTEE/MEETING DATE
Government Operations
Finance
_

1-20-15
1-22-15

